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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  251 

National  Forest  System  Land;  Special 
Uses 

agency:  Forest  Service,  USDA. 
action:  Final  rule. 

summary:  This  final  rulemaking  revises 
the  regulations  governing  authorizations 
for  the  occupancy  of  land  and  conduct 
of  special  use  activities  on  National 
Forest  System  land.  It  does  not  include 
those  activities  covered  elsewhere  in 
this  Chapter  on  the  disposal  of  timber, 
minerals  and  mineral  materials,  and 
livestock  grazing. 

The  provisions  for  issuing  rights-of- 
way  have  been  expanded  and  changed. 
These  changes  are  necessary  to 
implement  Title  V  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA).  Procedures  for  authorizing 
other  kinds  of  special  uses  are  not 
significantly  changed. 

EFFECTIVE  DATE:  July  7, 1980. 

ADDRESS:  A  copy  of  these  final  rules 
may  be  obtained  from:  Chief,  USDA, 
Forest  Service  (L),  P.O.  Box  2417, 
Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.  W.  Van  Doran  or  William  R.  Boring, 
Foresters,  Lands  Staff,  Forest  Service, 
USDA  P.O.  Box  2417,  Washington.  DC 
20013,  (703/235-8107).  The  combined 
Environmental  Assessment  and  Impact 
Analysis  describing  the  options 
considered  in  developing  this  final  rule 
and  impact  of  implementing  each  option 
is  available  on  request. 

SUPPLEMENTARY  INFORMATION:  Proposed 
rules  were  published  in  the  Federal 
Register  on  May  18, 1979.  (44  FR  29107) 
The  preamble  to  the  proposed  rules 
described  the  coordinated  effort 
between  the  Bureau  of  Land 
Management  (BLM)  and  the  Forest 
Service  (FS)  to  develop  rules  that  would 
be  procedurally  similar,  and  also  the 
public  participation  that  was  obtained 
up  to  that  point.  The  final  rules 
contained  herein  reflect  the  additional 
public  and  agency  comments  received 
following  publication  of  the  proposed 
rules. 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant". 
PUBLIC  PARTICIPATION:  While  90  days 
were  specified  as  the  period  for 
receiving  comments  on  the  proposed 


rules,  all  comments  were  given  careful 
consideration  regardless  of  when  they 
actually  were  received.  There  were  27 
respondents.  Substantive  comments  are 
discussed  below. 

ANALYSIS  OF  COMMENTS:  Many  of  the 
changes  appearing  in  these  final  rules 
are  merely  editorial  and  are  not 
discussed  unless  they  are  significant. 
Nearly  all  comments  were  constructive 
and  of  great  help  in  drafting  the  final 
rules.  The  Forest  Service  appreciates 
having  this  valuable  input.  A  section-by¬ 
section  analysis  follows. 

§  251.50  Special  uses. 

One  commenter  requested  that 
"emergency”  be  defined.  We  believe  the 
common  dictionary  definition  is 
adequate  without  further  elaboration 
here. 

§  251.51  Definitions. 

It  was  suggested  that  “easement”  be 
further  defined  to  include  the  possibility 
that  it  could  be  permanent  and  that 
easements,  leases,  and  term  permits  be 
compensable  if  revoked  by  the 
Government  prior  to  their  normal 
expiration.  Neither  the  legislative 
history  nor  FLPMA  provide  for 
permanency  in  easements.  FLPMA 
limits  rights-of-way  to  "a  reasonable 
term”  (Sec.  504(b)).  We  have  revised  the 
definition  of  “easement”  to  include 
compensability.  Another  commenter 
wojidered  if  special  use  “permits”  would 
be  necessary  in  the  case  of  State- 
Federal  cooperative  wildlife 
management  areas,  for  example.  These 
have  been  authorized  by  various  forms 
of  documents  in  the  past,  and  we  will 
continue  the  practice  pursuant  to 
existing  authorities.  Whether  or  not  land 
use  fees  are  charged  will  be  based  on 
the  criteria  in  §  251.57. 

§  251.52  Delegation  of  authority. 

A  commenter  stressed  use  of  the  A-95 
process,  State  Clearinghouse 
procedures,  and  other  consultive  and 
public  review  of  proposed  authorizing 
actions.  These  are  covered  in 
§  251.54(f), “Processing  Applications." 

%  251.53  Authorities. 

A  commenter  stated  that  all  permit 
actions  proposed  should  be  subject  to 
environmental  review  procedures  and 
that  projects  be  authorized  only  when 
they  comply  with  Federal  and  State 
water  quality  laws  and  regulations.  It  is 
not  feasible  for  us  to  list  all  the  laws  and 
regulations  which  surround  the 
authorization  and  conduct  of  special 
uses.  The  authorized  officer  is 
responsible  for  seeing  that  any 
authorization  issued  conforms  with 
“applicable  laws,  regulation,  and 


orders”  (§  251.54(f)).  These  would 
include  water  quality  requirements. 

Several  commenters  question  our 
authority  to  require  a  Forest  Service 
right-of-way  authorization  for  projects 
also  subject  to  licensing  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
under  the  Federal  Power  Act.  The 
Department  of  Agriculture’s  Office  of 
the  General  Counsel  has  advised  that  in 
their  opinion,  the  plain  meaning  of 
FLPMA,  as  well  as  the  legislative 
history,  clearly  demonstrates  that 
Congress  intended  that  the  Secretary  of 
Agriculture  exercise  the  authority  to 
issue  rights-of-way  to  FERC  permittees 
and  licensees  for  constructing 
hydroelectric  facilities,  including 
primary  lines,  upon  National  Forest 
Systems  (NFS)  land.  This  authority  has 
been  delegated  to  the  Forest  Service. 

The  authority  for  the  Secretary  to 
issue  rights-of-way  for  electrical 
systems  is  specifically  provided  for  in 
FLPMA’s  Section  501(a)(4)  and  governs 
the  application  of  rights-of-way  across 
NFS  land.  Section  701  of  FLPMA  should 
not  be  read  to  thwart  the  legislative 
purpose  or  the  plain  meaning  of  the  Act. 
Section  701(g)  simply  provides  that 
nothing  in  FLPMA  should  be  construed 
as  limiting  or  restricting  the  power  and 
authority  of  the  United  States,  "except 
as  specifically  set  forth  in  this  Act 
*  *  *.”  Section  501(a)(4)  specifically 
authorizes  both  FERC  and  the  Secretary 
of  Agriculture  to  grant  licenses  and 
permits  for  hydroelectric  facilities.  The 
word  “also”  in  Section  501(a)(4)  clearly 
denotes  that  a  licensee  or  permittee  is  to 
comply  with  FERC  as  well  as  USDA 
regulations. 

Prior  to  the  enactment  of  FLPMA, 
previous  bills  and  amendments  were 
introduced  in  Congress  and  defeated 
which  would  have  specifically  changed 
the  language  in  Section  501(a)  to  limit 
the  Secretary  of  Agriculture’s  authority 
to  prior  statutes  in  siting  systems  for 
generating  electrical  energy  on  public 
lands.  The  fact  that  these  provisions 
were  omitted  from  FLPMA,  as  finally 
passed,  is  significant  and  cannot  now  be 
construed  as  embracing  the  effect  of  the 
language  rejected.  Discussions  on  the 
hearings  on  H.R.  1377  before  the 
Committee  of  the  Whole  House  on  the 
State  of  the  Union,  94th  Congress,  2d 
Session  77619  (1976),  reveals 
unequivocally  that  Congress  did  intend 
to  expand  the  authority  of  the  Secretary 
of  Agriculture  with  respect  to  siting 
plants. 

Therefore,  we  will  implement  this 
authority  as  proposed  earlier.  We  will 
condition  these  types  of  rights-of-way  to 
require  the  meeting  of  FERC  licensing 
requirements  and  will  cooperate  with 
FERC  to  assure  that  project  licensing 
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and  our  authorizing  of  the  necessary 
NFS  rights-of-way  are  coordinated  and 
processed  in  timely  fashion. 

One  commenter  said  that  a  right-of- 
way  is  generally  regarded  as  a  “long 
narrow  strip  of  land  of  even  width”  and 
with  that  definition,  how  could  we  grant 
a  right-of-way  for  a  large  reservoir  with 
an  irregular  shoreline?  We  believe  that 
FLMPA’s  specific  inclusion  of 
"reservoirs”  in  its  categorization  of 
rights-of-way  (Sec.  501(a)  speaks  for 
itself.  A  comparison  of  FLPMA  Section 
501(a)  with  §  251.53(1)  of  this  part  will 
show  that  we  used  FLPMA’s  wording 
essentially  without  change.  We  did 
expand  §  251.53(1)(4)  for  clarification. 

We  also  added  wording  that  Federal 
Departments  and  Agencies  would  be 
authorized  rights-of-way  under  FLPMA 
for  oil  and  gas  pipelines  since  §  251.53(e) 
is  not  applicable  to  Federal  government 
entities. 

§  251.54(a)  Preapplication  activity. 

In  response  to  comments,  we  changed 
the  reference  to  cost  reimbursement  to 
read  “fees,  charges,  bonding,  and 
security.”  Another  commenter  suggested 
that  we  include  in  the  regulations  more 
information  on  the  relation  between  the 
special  use  application  and  land 
management  plans  and  planning.  We 
believe  the  pre-application  discussions 
are  a  better  forum  for  this  than  formal 
rulemaking.  Land  management  planning 
is  a  continually  evolving  process.  Local 
Forest  Officers  will  be  in  the  best 
position  to  discuss  these  aspects  with 
potential  applicants. 

§  251.54(b)  Filing  applications. 

A  ten-day  (working  days)  time  limit 
for  acknowledging  receipt  of  an 
application  was  suggested.  This  would 
seem  a  reasonable  time,  but  we  prefer  to 
establish  guides  for  timeliness  through 
management  rather  than  rulemaking. 
How  fast  we  can  respond  depends  on 
the  workload,  personnel  staffing,  and 
funds.  All  three  are  often  beyond  our 
control.  A  deluge  of  applications, 
emergencies,  personnel  ceilings,  and 
buoget  constraints  can  affect  our 
activities.  Rulemaking  is  not  a  viable 
remedy  in  these  cases. 

§  251.54(c)  Coordination  of  application. 

Three  comments  expressed  concern 
over  our  language  making  some  kinds  of 
authorizations  contingent  on  having 
other  licenses  or  permits,  and  the  filing 
of  simultaneous  applications.  We  do  not 
intend  to  create  a  "chicken  and  egg” 
situation.  Our  intent  is  to  make  sure  a 
Forest  Service  authorization  is  not 
considered  by  anyone  to  be  a  substitute 
for  documents  required  by  other  laws.  It 
is  not  feasible  to  cite  them  all.  We  are 


revising  our  wording,  however,  to  use 
the  words  "will  be  conditioned  to 
require”  such  other  authorization 
instead  of  “contingent”  so  as  not  to 
imply  that  issuance  of  a  Forest  Service 
authorization  would  necessarily  be  held 
up  until  the  applicant  had  in  hand  the 
other  document. 

§  251.54(d)  Rights  of  applicants. 

A  commenter  asked  that  we  amend 
the  sentence  to  read,  “No  rights  or  use 
privileges  aside  from  those  already 
conveyed  by  statute  or  regulation  are 
conveyed  without  written  authorization” 
(added  words  emphasized).  We  believe 
the  added  words  are  unnecessary.  The 
intent  of  the  sentence  is  to  make  clear 
that  the  filing  of  an  application  does  not 
bestow  upon  the  applicant  any  rights  or 
use  privileges.  Any  that  he  might  have 
by  operation  of  law  or  other  regulation 
are  not  affected. 

§  251.54(e)  Application  content. 

We  have  simplified  and  clarified  this 
section  in  response  to  several 
comments.  Information  on  shareholders 
(l)(iv)  is  required  by  FLPMA  and  the 
Mineral  Leasing  Act.  The  authorized 
officer  will  exercise  discretion,  however, 
and  will  call  for  such  information  only 
when  it  is  determined  to  be  necessary. 

§  251.54(f)  Processing  applications. 

Minor  changes  were  made  for 
clarification  purposes.  A  commenter 
suggested  adding  wording  that  if  a 
public  meeting  were  to  be  held 
concerning  an  application  where  a 
concurrent  license  application  had  also 
been  filed  with  the  Federal  Energy 
Regulatory  Commission,  a  Commission 
staff  member  "shall”  attend.  The 
decision  on  whether  to  attend  or  be 
represented  at  such  meetings  is  a  matter 
for  each  interested  party  to  determine.  It 
would  not  be  proper  for  us  to  specify 
attendance. 

§  251.54(g)  Special  application 
procedures. 

The  paragraph  regarding  non-citizen 
interests  has  been  changed  slightly  to 
reflect  "appreciable"  interest  rather  than 
"any”  interest.  This  change  is  consistent 
with  BLM’s  final  oil  and  gas  pipelines 
regulations,  43  CFR  2882.2-1.  A 
commenter  pointed  out  that  a  foreign 
holder  of  even  a  single  share  of  common 
stock  of  an  applicant  company  could 
cause  denial  of  the  application  under  the 
previous  wording. 

§  251.54(g)(2)  Electric  transmission 
lines  66KV  or  over. 

A  commenter  requested  that  the 
threshold  voltage  for  application  of  the 
special  procedures  for  electric  power 


transmission  lines  be  raised  from  66KV 
to  115KV.  This  was  addressed  in  the 
amendment  two  years  ago  (42  FR  59386) 
to  the  former  §  251.52  of  this  part  when 
the  threshold  was  raised  from  33KV  to 
the  present  66KV.  If  industry  practices 
have  changed  or  other  sufficient  reasons 
exist  for  a  further  increase,  we  will  be 
glad  to  consider  it  in  future  rulemaking. 

§  251.54(h)  Denial. 

In  response  to  several  commenters, 
we  have  added  grounds  for  denial  of 
applications.  These  are  similar  to  BLM's 
proposed  rules  (44  FR  58118). 

§  251.55  Nature  of  interest. 

A  commenter  suggested  that  our  right 
to  require  common  use  of  the  land  (e.g. 
rights-of-way)  could  work  to  the 
economic  advantage  (or  disadvantage) 
of  some  of  the  common  users.  A  case  in 
point  is  where  an  initial  user  incurs  all 
the  development  costs  for  a  new  right- 
of-way,  but  common  users  then  come  in 
at  a  later  time  and  participate  in  the 
benefit  but  not  the  development  cost. 

We  are  now  providing  our  authorized 
officers  the  authority  to  require  a  new 
common  holder  to  reimburse  existing 
holders  a  share  of  development  or  other 
costs  that  in  fairness  should  be  shared 
by  benefitting  common  users. 

§  254.56(a)  Terms  and  conditions, 
general. 

No  substantive  changes  were 
recommended.  Some  commenters 
suggested  the  language  was  too  broad 
but  we  believe  having  it  so  will  allow 
better  flexibility  in  tailoring 
authorizations  to  fit  the  actual  situation. 
This  should  benefit  holders  as  well  as 
assuring  proper  use  of  the  land. 

§  251.56(b)  Duration  and  renewability. 

Duration  and  renewability  are  related 
to  the  basic  statutory  authorities  for  the 
various  kinds  of  special  uses.  Our  final 
i  ales  are  unchanged  from  those 
proposed  because  in  our  opinion,  they 
accurately  convey  the  intent  of  FLPMA 
and  the  other  authorizing  statutes.  We 
should  emphasize  that  FLPMA  gives  us 
broader  authority  than  we  have  had 
before  to  issue  long-term  authorizations 
where  it  is  appropriate. 

§  251.56(c)  Preconstruction  approvals. 

A  commenter  suggested  adding 
language  to  not  require  Forest  Service 
construction  plan  approvals  in 
situations  where  another  Federal  agency 
was  also  involved  in  the  same  plan 
review  and  approvals,  or  the  facilities 
are  constructed  in  accordance  with 
established  Federal  standards  such  as 
those  covering  gas  pipelines.  The  Forest 
Service  cannot  abdicate  its 
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responsibility  concerning  the 
administration  of  National  Forest 
System  lands  but  there  are  opportunities 
to  avoid  needless  duplication  of  such 
things  as  plan  reviews.  Through  an 
interagency  agreement,  for  example,  the 
Forest  Service  may  accept  the  findings 
of  another  Federal  agency  in  lieu  of  its 
own  detailed  review.  Revision  of  the 
rule  will  not  be  necessary  to  continue 
this  policy. 

§  251.56(d)  Liability. 

Comments  on  liability  centered  on 
strict  liability  or  so-called  liability 
without  fault,  and  were  either  in 
complete  opposition  or  suggested  lower 
limits.  We  believe  the  rationale  for 
liability  without  regard  to  negligence 
has  been  adequately  addressed  in  both 
the  Forest  Service  (44  FR  29112)  and  the 
BLM  (44  FR  58113)  proposed  rules.  Its 
use  is  well  established  in  authorizations 
such  as  those  under  the  Mineral  Leasing 
Act  of  1920,  as  amended  (30  U.S.C.  185). 
Such  liability  will  be  imposed  where 
special  risks  or  hazards  are  present.  The 
maximum  will  be  commensurate  with 
the  risks  or  hazards,  as  determined  by 
the  authorized  officer.  Our  proposed 
language  was  not  clear,  however,  that  a 
holder  is  liable  only  for  loss  or  damage 
resulting  from  and  in  connection  with 
the  holder’s  use  and  occupancy.  We  are 
revising  the  section  to  clarify  that. 

Further  revisions  were  also  made  to  add 
•  “for  any  one  occurrence”  and  to  specify 
that  where  a  determination  of 
negligence  is  necessary  the  laws  would 
be  used  of  the  jurisdiction  where  the 
damage  or  injury  occurred.  We  believe 
that  by  using  these  final  rules  to  guide, 
specific  language  can  be  developed  for 
special  use  authorizations  that  will  be 
equitable  to  both  the  Government  and 
the  holder. 

§  251.56(e)  Bonding. 

Commenters  generally  thought  too 
much  discretion  was  allowed  the 
authorized  officer.  Guidelines  for 
bonding  requirements  are  found  in  the 
Forest  Service  Manual,  and  will  be 
discussed  with  potential  applicants 
during  pre-application  discussions 
(§  251.54(a). 

§  251.56(f)  Special  terms  and 
conditions. 

Commenters  asked  whether  the  Forest 
Service  intended  to  regulate  the  rates 
charged  by  public  service  holders  whose 
rates  are  already  regulated  by  other 
governmental  agencies.  This  is  not  our 
intent  and  we  have  clarified  paragraph 
(1).  We  have  not  changed  any  of  the  text 
dealing  with  electric  power  transmission 
facilities  except  to  edit  and  to  delete 
former  wording  determined  to  be  in 


conflict  with  our  definition  of 
easements.  These  rules  have  been  in 
effect  for  many  years  and  deal 
principally  with  matters  between  the 
holder  and  the  Department  of  Energy 
(DOE).  DOE  has  not  requested  that  the 
rules  be  modified  so  we  have  taken  no 
other  action  to  change  them. 

§  251.57  Rental  fees. 

One  commenter  questioned  the  term 
“sound  business  management  principle" 
as  being  too  nebulous,  but  we  are  hard- 
pressed  to  describe  it  otherwise  in  more 
meaningful  terms.  The  commenter  also 
suggested  that  non-profitability  should 
not  preclude  the  charging  of  a  rental  fee, 
because  a  non-profit  organization  could 
be  in  direct  competition  for  services 
provided  by  a  profit-making  enterprise. 
We  agree  with  the  commenter.  "Non- 
federal  applicants  or  holders  would 
rarely  qualify  under  our  rules  for  free 
use  if  the  service  they  provide  is  in 
direct  competition  with,  and  provided 
by,  a  commercial  service.  The  present 
wording  "equitable  and  in  the  public 
interest"  would  ordinarily  rule  out  free 
use  in  such  cases.  No  rule  change 
appears  necessary  in  this  regard, 
although  we  are  adding  language  that 
free  use  will  not  be  allowed  when  funds 
derived  by  the  holder  through  the 
authorization  are  used  to  increase  the 
value  of  the  authorized  improvements 
owned  by  the  holder,  or  are  used  to 
support  other  activities  of  the  holder. 

This  policy  has  been  in  effect  for  many 
years. 

A  few  commenters  object  to  annual 
rental  fees  for  rights-of-way  and  propose 
that  only  a  “one-time”  charge  be  made. 
We  cannot  do  this  because  Section 
504(g)  of  FLPMA  is  very  specific  that, 
‘The  holder  of  a  right-of-way  shall  pay 
annually  in  advance  .  .  (Emphasis 
added).  FLPMA  does  not  allow  us  to 
require  payment  for  more  than  a  year  in 
advance  when  the  annual  rental  is  less 
than  $100,  and  we  have  provided  for 
that. 

Some  commenters  objected  to  our 
having  the  authority  to  initiate  or  adjust 
rental  fees  at  any  time.  Each  special  use 
authorization  usually  includes  the  terms 
for  adjusting  fees.  We  have  amended 
the  rule  to  make  it  clear  that  the  terms  of 
the  authorization  will  actually  govern 
fee  adjustments  in  a  specific  case. 

§  251.58  Cost  reimbursement. 

As  mentioned  in  the  preamble  to  our 
proposed  rules,  we  are  reserving  the 
section  on  cost  reimbursement  for  later 
rulemaking. 


§  251.59  Transfer  of  special  use 
privileges. 

A  commenter  concludes  that 
permanent  easements  will  not  be 
granted,  but  even  so,  easements  should 
not  require  approval  for  transfer  or 
include  provisions  that  would  add  new 
conditions  and  stipulations  oVer  time. 
Other  commenters  asked  that  all  special 
use  authorizations  be  freely  transferable 
by  the  holders.  Similar  comments  were 
addressed  in  the  preamble  to  our 
proposed  rules.  To  avoid  unnecessary 
redundancy,  we  refer  to  our  responses 
in  44  FR  29111-29112.  The  legislative 
history  related  to  these  matters  provided 
our  direction,  as  well  as  FLPMA  itself. 

§  251.60  Termination  and  suspension. 

A  commenter  suggested  we  add  “or 
with  the  concurrence  of  the  permit 
holder"  as  another  reason  for 
terminating  permits  (b).  This  is  not 
necessary  because  (a)(3)  covers  it. 
Another  suggestion  was  to  require 
concurrence  of  a  federal  agency  served 
by  a  holder’s  right-of-way  prior  to 
termination  of  the  authorization.  We 
have  modified  the  suggested  change  to 
state  that  advance  notice  will  be  given 
the  Federal  agency  in  such  cases. 
Another  comment  was  that  we  provide 
a  period  of  not  less  than  one  year  to 
cure  any  noncompliance.  We  believe  a 
"reasonable"  period  is  better.  One  year 
might  be  far  too  long  if  serious 
consequences  were  resulting  from  the 
noncompliance.  A  suggestion  was  made 
to  not  require  the  removal  of 
underground  structures  in  the  event  of 
termination.  We  believe  this  should  be 
evaluated  on  a  case-by-case  basis  and 
our  final  rule  does  make  provision  for 
exceptions  when  appropriate.  A 
commenter  asked  that  “restore"  be 
defined  to  include  vegetative  cover  to 
enhance  wildlife  habitat  and  to 
minimize  erosion  and  stream  siltation, 
and  that  recommendations  of  State  fish 
and  wildlife  agencies  should  be 
followed.  We  agree  that  these  things  are 
desirable,  but  they  may  not  be 
appropriate  in  every  circumstance,  we 
belive  the  common  dictionary  definition 
of  “restore”  is  all-inclusive,  however, 
and  will  permit  the  latitude  to  require 
what  is  needed.  Another  commenter 
recommended  that  we  amend  (d)  to 
require  a  joint  on-the-ground  review 
with  another  Federal  agency  if  that 
agency  has  also  issued  a  license  or  other 
authorization  for  the  activity,  and  that 
we  not  take  action  to  suspend,  modify, 
terminate,  etc.,  without  the  concurrence 
of  that  agency.  Regulations  for  these 
matters  are  not  deemed  necessary.  The 
Forest  Service  must  retain  its  final 
decisionmaking  responsibility,  but  prior 
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to  such  action  will  notify  and  seek  the 
concurrence  of  other  agencies  that  may 
be  involved.  Policy  and  direction  to 
authorized  officers  regarding  special  use 
authorizations  are  found  in  the  Forest 
Service  Manual,  Title  2700. 

§  251.61  Modification. 

In  response  to  a  commenter’s 
suggestion,  we  added  a  paragraph 
clarifying  that  the  findings  or 
recommendations  of  other  agencies  will 
be  considered. 

§  251.63  Reciprocity. 

This  section  has  been  added  to 
incorporate  our  existing  authority  for 
reciprocal  road  rights-of-way  (§  212.10) 
and  to  extend  the  principle  to  all  kinds 
of  rights-of-way. 

§  251.64  Renewals. 

This  section  has  been  added  to  clarify 
the  requirements  for  renewal  of  special 
use  authorizations.  Two  situations  exist 
on  renewals.  If  the  authorization 
provides  for  renewal,  it  will  be  renewed 
subject  to  certain  conditions.  If  the 
authorization  did  not  provide  for 
renewal,  then  renewal  is  discretionary 
with  the  authorized  officer. 

Redesignation  of  Sections 

In  addition  to  amending  the  text,  the 
sections  in  Part  251  have  been 
reorganized. 

The  following  table  shows  the 
relationship  of  the  regulations  before 
and  after  the  redesignation. 

Prior  designation.  Subject  and  Moved  to 

251.1(a)  and  (d)  Special  uses;  251.50 
251.1(b)(1)  Delegations;  251.52 
251.1(b)(2)  Terms;  251.56 
251.1(b)(3)  Termination;  251.60 
251.1(b)(4)  Transfer:  251.59 
251.1(b)(5)  Reasonable  rates;  251.56(f)(i) 
251.1(c)  Other  authorizations;  251.53 

251.2  Free  use;  251.57(b) 

251.3  Charges;  251.57 

251.6  Exchange  of  use;  Deleted,  now 
unnecessary,  conflicts  with  Title  IV 
FLPMA 

251.7  Alaskan  home  and  industrial  sites; 
Deleted,  made  ineffective  by  the 
National  Forest  Management  Act  of  1976 
and  Pub.  L.  95-174. 

251.8  Community  improvements;  Deleted, 
this  now  falls  under  Title  V  FLPMA. 

251.50-56  Act  of  March  4,  1911.  Procedures; 
Replaced  by  Title  V  FLPMA. 

In  light  of  the  foregoing.  36  CFR  Part 
251 — Land  Uses  is  amended  as  follows: 

1.  By  revising  the  table  of  contents  to 
read: 

PART  251— LAND  USES 
Common  Mineral  Materials 

Sec. 

251.4  Disposal  of  materials. 


Sec. 

251.4a  Use  and  disposal  of  materials  in 
acquired  and  related  lands. 

Natural  Resources  Control. 

251.9  Management  of  municipal  watersheds. 

251.10  Prohibition  of  location  of  mining 
claims  within  certain  areas  in  the  Custer 
State  Park  Game  Sanctuary.  South 
Dakota. 

251.11  Governing  mining  locations  under  the 
mining  laws  of  the  United  States  within 
that  portion  of  the  Harney  National 
Forest,  State  of  South  Dakota,  designated 
as  the  Custer  State  Park  Game 
Sanctuary. 

251.14  Conditions,  rules,  and  regulations  to 
govern  exercise  of  timber  rights  reserved 
in  conveyances  to  the  United  States. 

251.15  Conditions,  rules,  and  regulations  to 
govern  exercise  of  mineral  rights 
reserved  in  conveyances  to  the  Untied 
States. 

Rights  of  Grantors 

251.17  Grantor’s  right  to  occupy  and  use 
lands  conveyed  to  the  United  States. 

251.18  Rights-of-way  reserved  by  the 
grantor  on  lands  conveyed  to  the  United 
States. 

251.19  Exercise  of  water  rights  reserved  by 
the  grantor  of  lands  conveyed  to  the 
United  States. 

Designation  of  Areas 

251.23  Experimental  areas  and  research 
natural  areas. 

Petersburg  Watershed 

251.35  Petersburg  Watershed. 

Special  Uses 

251.50  Special  uses. 

251.51  Definitions. 

251.52  Delegation  of  authority. 

251.53  Authorities. 

251.54  Special  use  applications. 

251.55  Nature  of  interest. 

251.56  Terms  and  conditions. 

251.57  Rental  fees. 

251.58  Cost  reimbursement.  [Reserved) 

251.59  Transfer  of  special  use  privileges. 

251.60  Termination,  revocation,  and 
suspension. 

251.61  Modifications. 

251.62  Acceptance. 

251.63  Reciprocity. 

251.64  Renewals. 

Authority:  Sec.  1,  30  Stat.  35,  as  amended. 
62  Stat.  100,  sec.  1,  33  Stat.  628  (16  U.S.C.  551, 
472).  90  Stat.  2776  (43  U.S.C.  1761-1771), 
unless  otherwise  noted. 

Special  Use  Permits  (Heading  Changed 
to  Common  Mineral  Materials) 

§§  251.1-251.3  and  251.6-251.8  [Revoked] 

2.  By  changing  the  heading  of  the  first 
subpart  from  Special  Use  Permits  to 
Common  Mineral  Materials  and  by 
revoking  §§  251.1  through  251.3  and 
251.6  through  251.8. 


Rights-of-Way  for  Electric  Power 
Transmission  Lines  (Heading  Changed 
to  Special  Uses) 

3.  By  changing  the  heading  of  the  last 
subpart  from  Rights-of-way  for  Electric 
Power  Transmission  Lines  to  Special 
Uses  and  by  revising  the  subpart  to  read 
as  follows: 

Special  Uses 

§  251.50  Special  uses. 

(a)  All  uses  of  National  Forest  System 
land,  improvements  and  resources, 
except  those  provided  for  in  the 
regulations  governing  the  disposal  of 
timber  {§  223),  minerals,  and  mineral 
materials  (§  252),  and  the  grazing  of 
livestock  (§  222),  are  designated  “special 
uses,”  and  must  be  authorized  by  an 
authorized  officer. 

(b)  Nothing  in  this  section  prohibits 
the  temporary  occupancy  of  National 
Forest  System  land  for  the  protection  of 
life  or  property  in  emergencies,  if  a 
special  use  authorization  for  such  use  is 
obtained  at  the  earliest  opportunity: 

(c)  The  noncommercial  temporary  use 
or  occupancy  of  National  Forest  System 
land  or  facilities  by  individuals  for 
camping,  picnicking,  hiking,  fishing, 
hunting,  riding,  boating,  parking  of 
vehicles  and  similar  purposes  is  allowed 
without  a  special  use  authorization  if  the 
prescribed  fee  is  paid  for  use  or 
occupancy  of  sites  having  an 
established  schedule  of  fees.  A  special 
use  authorization  may  be  required  for 
such  use  or  occupancy  when,  in  the 
judgment  of  the  Chief,  the  public  interest 
or  the  protection  of  the  land  requires  it. 

(d)  Use  of  existing  forest  development 
roads  and  trails  is  allowed  without  a 
special  use  authorization  subject  to 
compliance  with  all  Federal  and  State 
laws  governing  the  roads  or  trails  to  be 
used. 

§  251.51  Definitions. 

(a)  “Applicant" — any  individual, 
partnership,  corporation,  association,  or 
other  business  entity,  and  any  Federal. 
State  or  governmental  entity  or  agency 
which  applies  for  a  special  use 
authorization. 

(b)  “Authorized  officer" — any 
employee  of  the  Forest  Service  to  whom 
has  been  delegated  the  authority  to 
perform  the  duties  described  in  this  part. 

(c)  “Chief — the  Chief  of  the  Forest 
Service. 

(d)  “Easement" — a  special  use 
authorization  for  a  right-of-way  that 
conveys  a  conditioned  interest  in 
National  Forest  System  land,  and  is 
compensable  according  to  its  terms. 

(e)  “Holder” — any  applicant  who  has 
received  a  special  use  authorization. 
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(f)  "Lease” — a  special  use 
authorization  which  conveys  a  right  of 
occupancy  and  use  of  National  Forest 
System  land  or  facility  for  a  specified 
period  and  purpose,  and  is  both 
revocable  and  compensable  according 
to  its  terms. 

(g)  “National  Forest  System  land" — all 
lands,  waters,  or  interests  therein 
administered  by  the  Forest  Service. 

(h)  "Permit" — a  special  use 
authorization  which  provides 
permission,  without  conveying  an 
interest  in  land,  to  occupy  and  use 
National  Forest  System  land  or  facilities 
for  specified  purposes,  and  which  is 
both  revocable  and  terminable. 

(i)  "Right-of-way" — land  authorized  to 
be  used  or  occupied  for  the  construction, 
operation,  maintenance  and  termination 
of  a  project  or  facility  passing  over, 
upon,  under  or  through  such  land. 

(j)  “Secretary” — the  Secretary  of 
Agriculture. 

(k)  "Special  use  authorization" — a 
permit,  term  permit,  lease,  or  easement 
which  allows  occupancy,  use,  rights,  or 
privileges  of  National  Forest  System 
land. 

(l)  “Term  Permit" — a  special  use 
authorization  to  occupy  and  use 
National  Forest  System  land,  other  than 
rights-of-way  under  §  251.53(1)  of  this 
part,  for  a  specified  period  which  is  both 
revocable  and  compensable  according 
to  its  terms. 

§  251.52  Delegation  of  authority. 

Special  use  authorizations  shall  be 
issued,  granted,  amended,  renewed, 
suspended,  terminated,  or  revoked  by 
the  Chief,  or  through  delegation,  by  the 
Regional  Forester,  Forest  Supervisor, 
District  Ranger  or  other  forest  officer, 
and  shall  be  in  such  form  and  contain 
such  terms,  stipulations,  conditions,  and 
agreements  as  may  be  required  by  the 
regulations  of  the  Secretary  and  the 
instructions  of  the  Chief  (7  CFR  Part 
2.60;  36  CFR  Part  200,  Subpart  B). 

§  251.53  Authorities. 

Special  use  authorizations  may  be 
issued  for: 

(a)  Permits  governing  occupancy  and 
use  under  the  Act  of  June  4, 1897,  30 
Stat.  35  (16  U.S.C.  551); 

(b)  Leases  under  the  Act  of  February 
28, 1899,  30  Stat.  908  (16  U.S.C.  495)  for 
public  sanitariums  or  hotels  near  or 
adjacent  to  mineral  springs; 

(c)  Permits  under  the  Act  of  June  8, 
1906,  34  Stat.  225  (16  U.S.C.  431,  et  seq.), 
for  the  examination  of  ruins,  the 
excavation  of  archaeological  sites,  and 
the  gathering  of  objects  of  antiquity  in 
conformity  with  the  rules  and 
regulations  prescribed  by  the 
Secretaries  of  the  Interior,  Agriculture, 


and  War,  December  28, 1906  (43  CFR 
Part  3); 

(d)  Term  permits  under  the  Act  of 
March  4, 1915,  38  Stat.  1101,  as 
amended,  70  Stat.  708  (16  U.S.C.  497)  for 
periods  not  over  30  years  and  (1)  for  not 
over  80  acres  for  (a)  hotels,  resorts,  and 
other  structures  and  facilities  for 
recreation,  public  convenience,  or 
safety;  (b)  industrial  or  commercial 
purposes,  and  (c)  education  or  public 
activities;  and  (2)  for  not  over  5  acres  for 
summer  homes  and  stores; 

(e)  Easements  for  rights-of-way  for 
pipeline  purposes  for  the  transportation 
of  oil  and  gas  and  products  thereof 
where  no  Federal  land  other  than 
National  Forest  System  land  is  required, 
and  permits  for  the  temporary  use  of 
additional  National  Forest  System  land 
necessary  for  construction,  operation, 
maintenance  or  termination  of  a  pipeline 
or  to  protect  the  natural  environment  or 
the  public  safety  under  Section  28  of  the 
Mineral  Leasing  Act  of  1920,  41  Stat.  449, 
as  amended,  (30  U.S.C.  185); 

(f)  Permits,  term  permits,  and 
easements  in  the  National  Grasslands 
and  other  lands  acquired  or 
administered  under  Title  III,  Act  of  July 
22, 1937,  50  Stat.  525,  as  amended,  (7 
U.S.C.  1011(d)); 

(g)  Permits  under  Section  7  of  the  Act 
of  April  24, 1950,  64  Stat.  84  (16  U.S.C. 
580d)  for  periods  not  over  30  years  for 
the  use  of  structures  or  improvements 
under  the  administrative  control  of  the 
Forest  Service  and  land  used  in 
connection  therewith; 

(h)  Permits,  term  permits,  leases,  or 
easements  as  authorized  by  the  Act  of 
September  3, 1954,  68  Stat.  1146  (43 
U.S.C.  931c,  931d),  to  States,  counties, 
cities,  towns,  townships,  municipal 
corporations,  or  other  public  agencies 
for  periods  not  over  30  years,  at  prices 
representing  the  fair  market  value,  fixed 
by  the  Chief,  through  appraisal  for  the 
purpose  of  constructing  and  maintaining 
on  such  lands  public  buildings  or  other 
public  works; 

(i)  Permits  under  the  Wilderness  Act 
of  September  3, 1964,  78  Stat.  890  (16 
U.S.C.  1131-36)  for  temporary  structures 
and  commercial  services  and  for  access 
to  valid  mining  claims  or  other  valid 
occupancies  and  to  surrounded  State  or 
private  land  within  designated 
wilderness  (see  §  293  of  this  chapter); 

(j)  Temporary  or  permanent 
easements  under  the  Act  of  October  13, 
1964,  78  Stat.  1089  (16  U.S.C.  532-538)  for 
road  rights-of-way  over  lands  and 
interests  in  land  administered  by  the 
Forest  Service  (see  §  212.10  of  this 
chapter); 

(k)  Permits  under  the  Land  and  Water 
Conservation  Fund  Act  of  September  3, 
1964,  86  Stat.  459,  as  amended,  (16  U.S.C. 


460  l-6a(c)),  for  group  activities, 
recreation  events,  motorized  recreation 
vehicles,  and  oiher  specialized 
recreation  uses; 

(1)  Permits,  leases  and  easements 
under  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2776 
(43  U.S.C.  1761-71)  for  rights-of-way  for; 

(1)  Reservoirs,  canals,  ditches,  flumes, 
laterals,  pipes,  pipelines,  tunnels,  and 
other  facilities  and  systems  for  the 
impoundment,  storage,  transportation, 
or  distribution  of  water; 

(2)  Pipelines  and  other  systems  for  the 
transportation  or  distribution  of  liquids 
and  gases,  other  than  water  and  other 
than  oil,  natural  gas,  synthetic  liquid  or 
gaseous  fuels,  or  any  refined  product 
produced  therefrom,  and  for  storage  and 
terminal  facilities  in  connection 
therewith; 

(3)  Pipelines,  slurry  and  emulsion 
systems,  and  conveyor  belts  for 
transportation  and  distribution  of  solid 
materials,  and  facilities  for  the  storage 
of  such  materials  in  connection 
therewith; 

(4)  Systems  and  related  facilities  for 
generation,  transmission,  and 
distribution  of  electric  energy,  except 
that  the  applicant,  in  addition  to 
obtaining  a  Forest  Service  special  use 
authorization,  shall  also  comply  with  all 
applicable  requirements  of  the  Federal 
Energy  Regulatory  Commission  under 
the  Federal  Power  Act  of  1935,  as 
amended,  49  Stat.  838  (16  U.S.C.  791a,  et 
seq.);  . 

(5)  Systems  for  transmission  or 
reception  of  radio,  television,  telephone, 
telegraph,  and  other  electronic  signals 
and  other  means  of  communication; 

(6)  Roads,  trails,  highways,  railroads, 
canals,  tunnels,  tramways,  airways, 
livestock  driveways,  or  other  means  of 
transportation  except  where  such 
facilities  are  constructed  and 
maintained  in  connection  with 
commercial  recreation  facilities; 

(7)  Such  other  necessary 
transportation  or  other  systems  or 
facilities  which  are  in  the  public  interest 
and  which  require  rights-of-way  over, 
upon,  under,  or  through  National  Forest 
System  lands;  and 

(8)  Any  Federal  department  or  agency 
for  pipeline  purposes  for  the 
transportation  of  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
product  produced  therefrom; 

(m)  Permits  under  the  Archaeological 
Resources  Protection  Act  of  1979,  93 
Stat.  721  (16  U.S.C.  470aa). 

§  251.54  Special  use  applications. 

(a)  Preapplication  activity.  When 
occupancy  and/or  use  of  National 
Forest  System  land  is  desired,  a 
proponent  is  encouraged  to  contact  the 
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Forest  Service  olfice(s)  responsible  for 
management  of  the  affected  land  as 
early  as  possible  so  potential 
constraints  may  be  identified,  the 
proposal  can  be  considered  in  land 
management  plans,  and  processing  of  an 
application  can  be  tentatively 
scheduled.  The  proponent  will  be  given 
guidance  and  information  about:  (1) 
possible  land  use  conflicts  as  identified 
by  review  of  land  management  plans, 
landownership  records,  and  other 
readily  available  information  sources: 

(2)  application  procedures  and  probable 
time  requirements:  (3)  applicant 
qualifications:  (4)  fees,  charges,  bonding 
and  security  requirements:  (5)  necessary 
associated  clearances,  permits,  and 
licenses:  (6)  environmental  and 
management  considerations:  (7)  special 
conditions;  and  (8)  identification  of  on- 
the-ground  investigations  which  will 
require  temporary  use  permits.  If 
requested  by  the  proponent,  the  Forest 
Service  officer  will,  to  the  extent 
reasonable  and  authorized  by  law,  not 
disclose  project  and  program 
information  revealed  during 
preapplication  contacts. 

(b)  Filing  applications.  Applications 
for  special  uses  will  be  filed  with  the 
District  Ranger  or  Forest  Supervisor 
having  jurisdiction  over  the  affected 
land  (§  200.2  of  this  chapter)  except: 

(1)  Applications  for  projects  on  lands 
under  the  jurisdiction  of  two  or  more 
administrative  units  of  the  Forest 
Service  may  be  filed  at  the  most 
convenient  Forest  Service  office  having 
jurisdiction  over  part  of  the  project  and 
the  applicant  will  be  notified  where 
subsequent  communications  should  be 
directed; 

(2)  Applications  for  cost-share  and 
other  road  easements  to  be  issued  under 
§  251.53(j)  will  be  filed  in  accordance 
with  regulations  in  §  212.10  (c)  and  (d)  of 
this  chapter;  and 

(3)  Applications  for  oil  and  gas 
pipeline  rights-of-way  crossing  Federal 
lands  under  the  jurisdiction  of  two  or 
more  Federal  agencies  shall  be  filed 
with  the  State  Office,  Bureau  of  Land 
Management,  pursuant  to  regulations  in 
43  CFR  2882. 

(c)  Coordination  of  applications. 
Authorizations  for  use  of  National 
Forest  System  land  may  be  conditioned 
to  require  State,  county,  or  other  Federal 
agency  license,  permit,  certificate  or 
other  approval  document,  such  as 
Federal  Communication  Commission 
license,  Federal  Energy  Regulatory 
Commission  license.  State  water  right, 
or  county  building  permit.  Applicants 
filing  applications  with  such  agencies 
for  a  project,  will  simultaneously  File  an 
application  with  the  Forest  Service 


under  this  section.  To  minimize 
duplication,  pertinent  information  from 
the  application  made  to  the  other  agency 
can  be  attached  and  referred  to  in  the 
Forest  Service  application. 

(d)  Rights  of  applicants.  No  rights  or 
use  privileges  are  conveyed  without  a 
special  use  authorization. 

(e)  Application  content.  As  a 
minimum,  applications  shall  include  the 
information  contained  in  paragraphs 
(e)(1)  through  (5)  of  this  section. 

(1)  Applicant  identification. 
Identification  of  the  applicant  shall  be 
sufficient  that  the  Government  will 
know  the  true  identity  of  the  entity 
and/or  individuals  applying.  The 
authorized  officer  shall  give  due 
deference  to  the  findings  of  another 
agency  such  as  a  public  utility 
commission,  the  Federal  Energy 
Regulatory  Commission,  or  the 
Interstate  Commerce  Commission,  in 
lieu  of  another  detailed  finding.  If  this 
information  is  already  on  file  with  the 
Forest  Service,  it  need  not  be  refiled  if 
reference  is  made  to  the  previous  filing 
date,  place  and  case  number.  The 
applicant's  name  and  address  is 
required  and,  if  the  applicant  is  not  an 
individual,  the  name  and  address  of  the 
applicant’s  agent  who  is  authorized  to 
receive  notice  of  actions  pertaining  to 
the  application.  If  called  for  by  the 
authorized  officer,  an  applicant  in  one  of 
the  following  categories  shall  also 
furnish  the  additional  information  listed: 

(i)  A  State  and  local  government 
agency:  a  copy  of  the  authorization 
under  which  the  application  is  made; 

(ii)  A  public  corporation:  the  statute  or 
other  authority  under  which  it  was 
organized: 

(iii)  A  Federal  government  agency:  the 
title  of  the  agency  official  delegated  the 
authority  to  file  the  application; 

(iv)  A  private  corporation:  (A) 
evidence  of  incorporation  and  its  current 
good  standing:  (B)  if  reasonably 
obtainable  by  the  applicant,  the  name 
and  address  of  each  shareholder  owning 
3  percent  or  more  of  the  shares,  together 
with  the  number  and  percentage  of  any 
class  of  voting  shares  of  the  entity 
which  such  shareholder  is  authorized  to 
vote;  (C)  the  name  and  address  of  each 
affiliate  of  the  entity;  (D)  in  the  case  of 
an  affiliate  which  is  controlled  by  the 
entity,  the  number  of  shares  and  the 
percentage  of  any  class  of  voting  stock 
of  the  affiliate  that  the  entity  owns 
either  directly  or  indirectly;  or  (E)  in  the 
case  of  an  affiliate  which  controls  that 
entity,  the  number  of  shares  and  the 
percentage  of  any  class  or  voting  stock 
of  that  entity  owned,  either  directly  or 
indirectly,  by  the  affiliate;  or 

(v)  A  partnership,  association  or  other 
unincorporated  entity:  a  certified  copy 


of  the  partnership  agreement  or  other 
similar  document,  if  any.  creating  the 
entity,  or  a  certificate  of  good  standing 
under  the  laws  of  the  State. 

(2)  Technical  and  financial  capability. 
Sufficient  evidence  will  be  required  to 
satisfy  the  authorized  officer  that  the 
applicant  has,  or  prior  to 
commencement  of  construction  will 
have,  the  technical  and  financial 
capability  to  construct,  operate, 
maintain,  and  terminate  the  project  for 
which  authorization  is  requested,  and  is 
otherwise  acceptable. 

(3)  Project  description.  A  project 
description,  including  map(s).  shall  be 
required  in  sufficient  detail  to  enable  the 
authorized  officer  to  determine:  the 
feasibility  of  the  project  or  activity 
proposed,  its  impacts  on  the 
environment,  any  benefits  provided  to 
the  public,  the  safety  of  the  proposal,  the 
lands  to  be  occupied  or  used,  the  terms 
and  conditions  to  be  included,  and 
whether  the  proposal  will  comply  with 
applicable  laws,  regulations  and  orders. 

(4)  Environmental  protection  plan. 

The  applicant’s  proposed  measures  and 
plans  for  the  protection  and 
rehabilitation  of  the  environment  during 
construction,  operation,  maintenance, 
and  termination  of  the  project  shall  be 
required. 

(5)  Additional  information.  The 
authorized  officer  may  require  any  other 
information  and  data  necessary  to 
determine  feasibility  of  the  project  or 
activity  proposed:  impacts  on  the 
environment;  compliance  with 
applicable  laws,  regulations,  and  orders; 
compliance  with  requirements  for 
associated  clearances,  certificates, 
permits,  or  licenses;  and  suitable  terms 
and  conditions  to  be  included  in  the 
authorization.  Requests  for  additional 
information  if  needed  will  be  in  writing. 

(f)  Processing  applications.  The 
authorized  officer  will  acknowledge 
receipt  of  the  application  in  writing. 

(1)  The  authorized  officer  will  assess 
the  applicant's  qualifications;  complete 
an  environmental  analysis,  assessment 
and/or  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  of  1969: 
determine  compliance  with  other 
applicable  laws,  regulations  and  orders: 
consult  with  other  agencies,  local 
officials,  or  interested  parties  and  hold 
public  meetings  upon  reasonable  notice 
when  sufficient  interest  exists  to 
warrant  the  time  and  expense;  and  take 
any  other  action  necessary  to  fully 
evaluate  and  make  a  decision  to 
approve  or  deny  the  application  and  to 
prescribe  suitable  terms  and  conditions. 

(2)  Federal,  State,  and  local 
government  agencies  and  the  public  will 
be  given  adequate  notice  and  an 
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opportunity  to  comment  upon  special 
use  proposals  in  accordance  with  Forest 
Service  practices  established  under  the 
National  Environmental  Policy  Act, 

OMB  Circular  A-95,  and/or  other 
pertinent  direction. 

(g)  Special  application  procedures.  (1) 
Oil  and  gas  pipeline  rights-of-way. 

These  will  include  the  citizenship  of  the 
applicant(s)  and  disclose  the  identity  of 
its  participants  as  follows: 

(1)  Citizens  of  another  country,  the 
laws,  customs,  or  regulations  of  which 
deny  similar  or  like  privileges  to  citizens 
or  corporations  of  the  United  States, 
shall  not  own  an  appreciable  interest  in 
any  oil  and  gas  pipeline  right-of-way  or 
associated  permit:  and 

(ii)  The  authorized  officer  shall  notify 
the  House  Committee  on  Interior  and 
Insular  Affairs  and  the  Senate 
Committee  on  Energy  and  Natural 
Resources  promptly  upon  receipt  of  an 
application  for  a  right-of-way  for  a 
pipeline  twenty-four  (24)  inches  or  more 
in  diameter,  and  no  right-of-way  for 
such  a  pipeline  shall  be  granted  until 
sixty  (60)  days  (not  counting  days  on 
which  the  House  of  Representatives  or 
the  Senate  has  adjourned  for  more  than 
three  (3)  days)  after  a  notice  of  intention 
to  grant  the  right-of-way,  together  with 
the  authorized  officer’s  detailed  findings 
as  to  terms  and  conditions  he  proposes 
to  impose,  has  been  submitted  to  such 
committees,  unless  each  committee  by 
resolution  waives  the  waiting  period. 

(2)  Electric  power  transmission  lines 
66  KV  or  over.  Each  application  for 
authority  to  construct  and  maintain  a 
facility  for  the  generation  of  electric 
power  and  energy  or  for  the 
transmission  or  distribution  of  electric 
power  and  energy  of  66  kilovolts  or 
higher  under  this  section  shall  be 
referred  to  the  Secretary  of  Energy  to 
determine  the  relationship  of  the 
proposed  facility  to  the  power-marketing 
program  of  the  United  States.  Where  the 
proposed  facility  will  not  conflict  with 
the  program  of  the  United  States,  the 
authorized  officer,  upon  notification  to 
that  effect,  will  proceed  to  act  upon  the 
application.  In  the  case  of  necessary 
changes  respecting  the  proposed 
location,  construction,  or  utilization  of 
the  facility  in  order  to  eliminate  conflicts 
with  the  power-marketing  program  of 
the  United  States,  the  authorized  officer 
shall  obtain  from  the  applicant  written 
consent  to  or  compliance  with  such 
requirements.  If  increased  costs  to  the 
applicant  will  result  from  changes  to 
eliminate  conflicts  with  the  power- 
marketing  program  of  the  United  States, 
and  it  is  determined  that  a  right-of-way 
authorization  should  be  issued,  such 
changes  will  be  required  upon  equitable 
contract  arrangements  with  the 


Department  of  Energy  covering  costs 
and  other  appropriate  factors. 

(h)  Denial.  An  application  may  be 
denied  if  the  authorized  officer 
determines  that: 

(1)  The  proposed  use  would  be 
inconsistent  or  incompatible  with  the 
purpose(s)  for  which  the  lands  are 
managed,  or  with  other  uses:  or 

(2)  The  proposed  use  would  not  be  in 
the  public  interest;  or 

(3)  The  applicant  is  not  qualified;  or 

(4)  The  use  would  otherwise  be 
inconsistent  with  applicable  Federal  and 
State  laws;  or 

(5)  The  applicant  does  not  or  cannot 
demonstrate  technical  or  financial 
capacity. 

§  251.55  Nature  of  interest. 

(a)  A  holder  is  authorized  only  to 
occupy  such  land  and  structures  and 
conduct  such  activities  as  is  specified  in 
the  special  use  authorization.  The  holder 
may  sublet  the  use  and  occupancy  of  the 
premises  and  improvements  authorized 
only  with  the  prior  written  approval  of 
the  authorized  officer,  but  the  holder 
shall  continue  to  be  responsible  for 
compliance  with  all  conditions  of  the 
special  use  authorization. 

(b)  All  rights  not  expressly  granted 
are  retained  by  the  United  States, 
including  but  not  limited  to  (1) 
continuing  rights  of  access  to  all 
National  Forest  System  land  (including 
the  subsurface  and  air  space);  (2)  a 
continuing  right  of  physical  entry  to  any 
part  of  the  authorized  facilities  for 
inspection,  monitoring,  or  for  any  other 
purposes  or  reason  consistent  with  any 
right  or  obligation  of  the  United  States 
under  any  law  or  regulation;  and  (3)  the 
right  to  require  common  use  of  the  land 
or  to  authorize  the  use  by  others  in  any 
way  not  inconsistent  with  a  holder’s 
existing  rights  and  privileges  after 
consultation  with  all  parties  and 
agencies  involved.  When  costs  can  be 
feasibly  allocated  and  have  not  been 
amortized,  a  new  holder  may  be 
required  to  compensate  existing  holders 
for  an  equitable  proportion  of  the 
original  costs  or  other  expense 
associated  with  the  common  use. 

(c)  Special  use  authorizations  are 
subject  to  all  outstanding  valid  rights. 

(d)  Each  special  use  authorization  will 
specify  the  lands  to  be  used  or  occupied 
which  shall  be  limited  to  that  which  the 
authorized  officer  determines:  (1)  will  be 
occupied  by  the  facilities  authorized;  (2) 
to  be  necessary  for  the  construction, 
operation,  maintenance,  and  full 
utilization  of  the  authorized  facilities  or 
the  conduct  of  authorized  activities;  and, 

(3)  to  be  necessary  to  protect  the  public 
health  and  safety  and  the  environment. 


(e)  The  holder  will  secure  permission 
under  applicable  law,  and  pay  in 
advance,  the  value  as  determined  by  the 
authorized  officer  for  any  mineral  and 
vegetative  materials  (including  timber) 
to  be  cut,  removed,  used,  or  destroyed 
by  the  holder  from  the  authorized  use 
area  or  other  National  Forest  System 
land.  The  authorized  officer  may,  in  lieu 
of  requiring  an  advance  payment, 
require  the  holder  to  stockpile  or  stack 
the  material  at  designated  locations  for 
later  disposal  by  the  Untied  States. 

§  251.56  Terms  and  conditions. 

(a)  General.  Each  special  use 
authorization  shall  contain:  (1)  terms 
and  conditions  which  will  (i)  carry  out 
the  purposes  of  applicable  statutes  and 
rules  and  regulations  issued  thereunder; 
(ii)  minimize  damage  to  scenic  and 
esthetic  values  and  fish  and  wildlife 
habitat  and  othewise  protect  the 
environment;  (iii)  require  compliance 
with  applicable  air  and  water  quality 
standards  established  by  or  pursuant  to 
applicable  Federal  or  state  law;  and  (iv) 
require  compliance  with  State  standards 
for  public  health  and  safety, 
environmental  protection,  and  siting, 
construction,  operation,  and 
maintenance  if  those  standards  are 
more  stringent  than  applicable  Federal 
standards;  and  (2)  such  terms  and 
conditions  as  the  authorized  officer 
deems  necessary  to  (i)  protect  Federal 
property  and  economic  interests;  (ii) 
manage  efficiently  the  lands  subject  to 
the  use  or  adjacent  thereto;  (iii)  protect 
other  lawful  users  of  the  lands  adjacent 
to  or  occupied  by  such  use;  (iv)  protect 
lives  and  property;  (v)  protect  the 
interests  of  individuals  living  in  the 
general  area  of  the  use  who  rely  on  the 
fish,  wildlife,  and  other  biotic  resources 
of  the  area  for  subsistence  purposes;  (vi) 
require  siting  to  cause  least  damage  to 
the  environment,  taking  into 
consideration  feasibility  and  other 
relevant  factors;  and  (vii)  otherwise 
protect  the  public  interest. 

(b)  Duration  and  renewability.  If 
appropriate,  each  special  use 
authorization  will  specify  its  duration 
and  renewability.  The  duration  shall  be 
limited  to  a  term  which  the  authorized 
officer  determines  to  be  no  longer  than 
is  necessary  to  accomplish  the  purpose 
of  the  authorization  and  is  reasonable  in 
light  of  all  circumstances  concerning  the 
use,  including  (1)  land  management  and 
other  plans;  (2)  public  benefits  provided; 
(3)  cost  and  life  of  the  authorized 
facilities;  (4)  project  financial 
arrangements;  and  (5)  the  life  of 
associated  facilities,  licenses,  etc. 
Authorizations  exceeding  30  years  will 
provide  for  revision  of  terms  and 
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conditions  at  specified  intervals  to 
reflect  changing  times  and  conditions. 

(c)  Preconstruction  approvals.  Forest 
Service  approval  of  location,  design  and 
plans  (or  standards,  if  appropriate)  of  all 
developments  within  the  authorized 
area  will  be  required  prior  to 
construction. 

(d)  Liability.  Holders  shall  pay  the 
United  States  for  all  injury,  loss,  or 
damage,  including  fire  suppression 
costs,  in  accordance  with  existing 
Federal  and  State  laws. 

(1)  Holders  shall  also  indemnify  the 
United  States  for  any  and  all  injury, 
loss,  or  damage,  including  fire 
suppression  costs,  the  United  States 
may  suffer  as  a  result  of  claims, 
demands,  losses,  or  judgments  caused 
by  the  holder’s  use  or  occupancy. 

(2)  Holders  of  rights-of-way  for  high 
risk  use  and  occupancy,  such  as,  but  not 
limited,  to  powerlines,  and  oil  and  gas 
pipelines,  shall  be  held  liable  for  all 
injury,  loss,  or  damage,  including  fire 
suppression  costs,  caused  by  the 
holder’s  use  or  occupancy  without . 
regard  to  the  holder’s  negligence, 
provided  that  the  maximum  liability 
shall  be  specified  in  the  special  use 
authorization,  but  shall  not  exceed 
$1,000,000  for  any  one  occurrence. 
Liability  for  injury,  loss  or  damage, 
including  fire  suppression  costs,  in 
excess  of  the  specified  maximum  shall 
be  determined  by  the  laws  governing 
ordinary  negligence  of  the  jurisdiction  in 
which  the  damage  or  injury  occurred. 

(e)  Bonding.  The  authorized  officer 
may  require  the  holder  of  a  special  use 
authorization  to  furnish  a  bond  or  other 
security  to  secure  all  or  any  of  the 
obligations  imposed  by  the  terms  of  the 
authorization  or  by  any  applicable  law, 
regulation,  or  order. 

(f)  Special  terms  and  conditions.  (1) 
Public  service  enterprises.  Special  use 
permits  authorizing  the  operation  of 
public  service  enterprises  shall  require 
that  the  permittee  charge  reasonable 
rates  and  furnish  such  services  as  may 
be  necessary  in  the  public  interest, 
except  where  such  rates  and  services 
are  regulated  by  Federal,  State  or 
municipal  agencies  having  jurisdiction. 

(2)  Common  carriers.  Oil  and  gas 
pipelines  and  related  facilities 
authorized  under  section  28  of  the 
Mineral  Leasing  Act  of  1920,  41  Stat.  449, 
as  amended  (30  U.S.C.  185),  shall  be 
constructed,  operated  and  maintained 
as  common  carriers.  The  owners  or 
operators  of  pipelines  shall  accept, 
convey,  transport,  or  purchase  without 
discrimination  all  oil  or  gas  delivered  to 
the  pipeline  without  regard  to  whether 
such  oil  or  gas  was  produced  on  Federal 
or  nonfederal  lands.  In  the  case  of  oil  or 
gas  produced  from  Federal  lands  or  from 


the  resources  on  the  Federal  lands  in  the 
vicinity  of  the  pipeline,  the  Secretary 
may,  after  a  full  hearing  with  due  notice 
thereof  to  interested  parties  and  a 
proper  finding  of  facts,  determine  the 
proportionate  amounts  to  be  accepted, 
conveyed,  transported,  or  purchased. 

The  common  carrier  provisions  of  this 
section  shall  not  apply  to  any  natural 
gas  pipeline  operated  (i)  by  any  person 
subject  to  regulation  under  the  Natural 
Gas  Act,  52  Stat.  821,  as  amended,  (15 
U.S.C.  717)  or  (ii)  by  any  public  utility 
subject  to  regulation  by  a  State  or 
municipal  regulatory  agency  having 
jurisdiction  to  regulate  the  rates  and 
charges  for  the  sale  of  natural  gas  to 
consumers  within  the  State  or 
municipality.  Where  natural  gas  not 
subject  to  State  regulatory  or 
conservation  laws  governing  its 
purchase  by  pipeline  companies  is 
offered  for  sale,  each  pipeline  company 
shall  purchase,  without  discrimination, 
any  such  natural  gas  produced  in  the 
vicinity  of  the  pipeline. 

(3)  Electric  power  transmission 
facilities  66  kilovolts  or  more,  (i)  Unless 
waived  on  the  advice  of  the  power- 
marketing  administration,  an  applicant 
for  a  right-of-way  for  an  electric  power 
transmission  facility  having  a  voltage  of 
66  kilovolts  or  more  must  execute  and 
file  with  its  application  a  stipulation 
agreeing  to  accept  the  right-of-way  grant 
subject  to  the  conditions  listed  below. 

(ii)  The  Department  of  Energy — 
(hereinafter  referred  to  as  the  “DOE") 
shall  be  allowed  to  utilize  for  the 
transmission  of  electric  power  and 
energy  any  surplus  capacity  of  the 
transmission  facility  in  excess  of  the 
capacity  needed  by  the  holder  for  the 
transmission  of  electric  power  and 
energy  in  connection  with  the  holder’s 
operations,  or  to  increase  the  capacity  of 
the  transmission  facility  at  the  DOE’s 
expense  and  to  utilize  the  increased 
capacity  for  the  transmission  of  electric 
power  and  energy.  Utilization  by  the 
DOE  of  surplus  or  increased  capacity 
shall  be  subject  to  the  following  terms 
and  conditions: 

(A)  When  the  DOE  desires  to  utilize 
surplus  capacity  thought  to  exist  in  the 
transmission  facility,  notification  will  be 
given  to  the  holder  and  the  holder  shall 
furnish  the  authorized  officer  and  the 
DOE  within  30  days  a  certificate  stating 
whether  the  transmission  facility  has 
any  surplus  capacity  not  needed  by  the 
holder  for  the  transmission  of  electric 
power  and  energy  in  connection  with 
the  holder’s  operations  and,  if  so,  the 
amount  of  such  surplus  capacity. 

(B)  Where  the  certificate  indicates 
that  there  is  no  surplus  capacity  or  that 
the  surplus  capacity  is  less  than  that 
required  by  the  DOE,  the  authorized 


officer  may  call  upon  the  holder  to 
furnish  additional  information  upon 
which  its  certification  is  based.  Upon 
receipt  of  such  additional  information, 
the  authorized  officer  and  the  DOE  shall 
determine,  as  a  matter  of  fact,  if  surplus 
capacity  is  available  and,  if  so,  the  • 
amount  of  such  surplus  capacity. 

(C)  In  order  to  utilize  any  surplus 
capacity  determined  to  be  available,  or 
any  increased  capacity  provided  by  the 
DOE  at  its  own  expense,  the  DOE  may 
interconnect  its  transmission  facilities 
with  the  holder’s  transmission  facility  in 
a  manner  conforming  to  approved 
standards  of  practice  for  the 
interconnection  of  transmission  circuits. 

(D)  The  expense  of  the 
interconnection  will  be  borne  by  the 
DOE,  and  the  DOE  will  at  all  times 
provide  and  maintain  adequate 
protective  equipment  to  insure  the 
normal  and  efficient  operation  of  the 
holder’s  transmission  facilities. 

(E)  After  any  interconnection  is 
completed,  the  holder  shall  operate  and 
maintain  its  transmission  facilities  in 
good  condition,  and,  except  in 
emergencies,  shall  maintain  in  a  closed 
position  all  connections  under  the 
holder’s  control  necessary  to  the 
transmission  of  the  DOE’s  power  and 
energy  over  the  holder’s  transmission 
facilities.  The  parties  may,  by  mutual 
consent,  open  any  switch  where 
necessary  or  desirable  for  maintenance, 
repair  or  construction. 

(F)  The  transmission  of  electric  power 
and  energy  by  the  DOE  over  the  holder’s 
transmission  facilities  will  be  effected  in 
such  manner  as  will  not  interfere 
unreasonably  with  the  holder’s  use  of 
the  transmission  facilities  in  accordance 
with  the  holder’s  normal  operating 
standards,  except  that  the  DOE  shall 
have  the  exclusive  right  to  utilize  any 
increased  capacity  of  the  transmission 
facility  which  has  been  provided  at  the 
DOE’s  expense. 

(G)  The  holder  will  not  be  obligated  to 
allow  the  transmission  of  electric  power 
and  energy  by  the  DOE  to  any  person 
receiving  service  from  the  holder  on  the 
date  of  the  filing  of  the  application  for  a 
grant,  other  than  statutory  preference 
customers  including  agencies  of  the 
Federal  Government. 

(H)  The  DOE  will  pay  to  the  holder  an 
equitable  share  of  the  total  monthly  cost 
of  that  part  of  the  holder’s  transmission 
facilities  utilized  by  the  DOE.  The 
payment  will  be  an  amount  in  dollars 
representing  the  same  proportion  of  the 
total  monthly  cost  of  such  part  of  the 
transmission  facilities  as  the  maximum 
amount  in  kilowatts  of  the  power 
transmitted  on  a  scheduled  basis  by  the 
DOE  over  the  holder’s  transmission 
facilities  bears  to  the  total  capacity  in 
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kilowatts  of  that  portion  of  the 
transmission  facilities.  The  total 
monthly  cost  will  be  determined  in 
accordance  with  the  system  of  accounts 
prescribed  by  the  Federal  Energy 
Regulatory  Commission,  exclusive  of 
any  investment  by  the  DOE  in  the  part 
of  the  transmission  facilities  utilized  by 
the  Department. 

(I)  If  a  certification  under  (A)  or  a 
determination  under  (B)  has  been  made, 
and  the  holder  later  has  a  need  for  part 
or  all  of  the  surplus  capacity,  the  holder 
may  apply  to  the  authorized  officer  for 
its  modification  or  revocation.  The 
application  shall  be  made  not  less  than 
36  months  in  advance  of  the  holder’s 
need  for  the  surplus  capacity.  Any 
modification  or  revocation  of  the 
certification  or  determination  shall  not 
affect  the  right  of  the  DOE  to  utilize 
facilities  provided  at  its  expense  or 
available  under  a  contract  made  as 
provided  for  in  this  paragraph. 

(])  If  the  DOE  and  the  holder  disagree 
as  to  the  existence  or  amount  of  surplus 
capacity  in  carrying  out  the  terms  and 
conditions  of  this  paragraph,  the 
disagreement  shall  be  decided  by  a 
board  of  three  persons  composed  as 
follows:  The  holder  and  the  authorized 
officer  shall  each  appoint  a  member  of 
the  board  and  the  two  members  shall 
appoint  a  third  member.  If  the  members 
appointed  by  the  holder  and  the 
authorized  officer  are  unable  to  agree  on 
the  designation  of  the  third  member,  he 
shall  be  designated  by  the  Chief  Judge  of 
the  United  States  Court  of  Appeals  of 
the  circuit  in  which  the  major  share  of 
the  facilities  involved  is  located.  The 
board  shall  determine  the  issue.  Its 
determination,  by  majority  vote,  shall  be 
binding  on  the  DOE  and  the  holder. 

(K)  As  used  in  this  section,  the  term 
"transmission  facility”  includes  ( 1 )  all 
types  of  facilities  for  the  transmission  of 
electric  power  and  energy  and  facilities 
for  the  interconnection  of  such  facilities 
and.  (2)  the  entire  transmission  line  and 
associated  facilities,  from  substation  or 
interconnection  point  to  substation  or 
interconnection  point,  of  which  the 
segment  crossing  the  lands  of  the  United 
States  forms  a  part. 

(L)  The  foregoing  terms  and 
conditions  prescribed  in  (A)  through  (K) 
may  be  modified  at  any  time  by  mutual 
agreement  between  the  holder,  the 
Secretary  of  Energy  or  his  designee,  and 
the  authorized  officer. 

§  251.57  Rental  fees. 

(a)  Special  use  authorizations,  except 
as  otherwise  provided  in  this  part  or 
when  specifically  authorized  by  the 
Secretary  of  Agriculture,  shell  require 
the  payment  in  advance  of  an  annual 
rental  fee  as  determined  by  the 
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authorized  officer.  The  fee  will  be  based 
upon  the  fair  market  value  of  the  rights 
and  privileges  authorized  as  determined 
by  appraisal  or  other  sound  business 
management  principles.  When  the 
annual  fee  is  less  than  $100,  an  advance 
lump-sum  payment  for  up  to  five  years 
may  be  required. 

(b)  All  or  part  of  the  fee  may  be 
waived  by  the  authorized  officer,  when 
equitable  and  in  the  public  interest,  for 
the  use  and  occupancy  of  National 
Forest  System  land  in  the  following 
circumstances: 

(1)  The  holder  is  a  State  or  local 
government  or  any  agency  or 
instrumentality  thereof,  excluding 
municipal  utilities  and  cooperatives 
whose  principal  source  of  revenue  from 
the  authorized  use  is  customer  charges; 
or 

(2)  The  holder  is  a  nonprofit 
association  or  nonprofit  corporation, 
which  is  not  controlled  or  owned  by 
profit-making  corporations  or  business 
enterprises,  and  which  is  engaged  in 
public  or  semi-public  activity  to  further 
public  health,  safety,  or  welfare,  except 
that  free  use  will  not  be  authorized 
when  funds  derived  by  the  holder 
through  the  authorization  are  used  to 
increase  the  value  of  the  authorized 
improvements  owned  by  the  holder,  or 
are  used  to  support  other  activities  of 
the  holder;  or 

(3)  The  holder  provides  without 
charge,  or  at  reduced  charge,  a  valuable 
benefit  to  the  public  or  to  the  programs 
of  the  Secretary;  or 

(4)  When  the  rental  fee  is  included  in 
the  fees  for  an  authorized  use  or 
occupancy  for  which  the  United  States 
is  already  receiving  compensation;  or 

(5)  When  a  right-of-way  is  authorized 
in  reciprocation  for  a  right-of-way 
conveyed  to  the  United  States;  or 

(6)  For  rights-of-way  involving  cost- 
share  roads  or  reciprocal  right-of-way 
agreements. 

(c)  No  rental  fee  will  be  charged  when 
the  holder  is  the  Federal  government. 

(d)  Special  use  authorizations  issued 
under  §  251.53(g)  of  this  part  may 
require  as  all  or  a  part  of  the 
consideration  the  reconditioning  and 
maintenance  of  the  government-owned 
or  controlled  structures,  improvements, 
and  land  to  a  satisfactory  standard.  The 
total  consideration  will  be  based  upon 
the  fair  market  value  of  the  rights  and 
privileges  authorized. 

(e)  Special  use  authorizations 
involving  government-owned  or 
controlled  buildings,  structures,  or  other 
improvements  which  require  caretakers’ 
services,  or  the  furnishing  of  special 
services  such  as  water,  electric  lights, 
and  clean-up,  may  require  the  payment 
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of  an  additional  fee  or  charge  to  cover 
the  cost  of  such  services. 

(f)  Except  where  specified  otherwise 
by  terms  of  a  special  use  authorization, 
rental  fees  may  be  initiated  or  adjusted 
whenever  necessary:  (1)  as  a  result  of 
fee  review,  reappraisal;  or  (2)  upon  a 
change  in  the  holder’s  qualifications 
under  paragraph  (b)  of  this  section;  and 
(3)  notice  is  given  prior  to  initiating  or 
adjusting  rental  fees. 

§  25 1 .58  Cost  reimbursement.  [  Reserved  I 

§  251.59  Transfer  of  special  use 
privileges. 

Except  for  easements  issued  under 
authorities  other  than  §  251.53  (e)  and  (/) 
of  this  part,  a  special  use  authorization 
may  be  transferred  upon  application  and 
the  approval  of  the  authorized  officer. 
The  transferee  must  qualify  and  agree  to 
comply  with  and  be  bound  by  the  terms 
and  conditions  of  the  authorization  and 
such  new  conditions  and  stipulations  as 
existing  or  prospective  circumstances 
may  warrant.  If  the  holder,  through 
death,  voluntary  sale,  transfer,  or 
through  enforcement  of  a  valid  legal 
proceeding  or  operation  of  law,  shall 
cease  to  be  the  owner  of  the  authorized 
physical  improvements,  the 
authorization  shall  be  subject  to 
termination. 

§  251.60  Termination,  revocation,  and 
suspension. 

(a)  The  authorized  officer  may 
suspend,  revoke,  or  terminate  any 
special  use  authorization  except  an 
easement  issued  pursuant  to  §  251.53  (e) 
and  (/);  (1)  for  noncompliance  with 
applicable  statutes,  regulations,  or  terms 
and  conditions  of  the  authorization;  (2) 
for  failure  of  the  holder  to  exercise  the 
rights  and  privileges  granted;  (3)  with 
the  consent  of  the  holder;  or  (4)  when, 
by  its  terms,  a  fixed  or  agreed  upon 
condition,  event,  or  time  occurs. 

(bj  A  permit  may  be  suspended, 
revoked,  or  terminated,  in  the  discretion 
of  the  authorized  officer,  for  reasons  in 
the  public  interest. 

(c)  A  right-of-way  authorization 
granted  to  another  Federal  agency  will 
be  limited,  suspended,  revoked,  or 
terminated  only  with  that  agency’s 
concurrence. 

(d)  A  right-of-way  authorization 
serving  another  Federal  agency  will  be 
limited,  suspended,  revoked,  or 
terminated  only  after  advance  notice  to, 
and  consultation  with,  that  agency. 

(e)  Prior  to  suspension,  revocation,  or 
termination,  the  authorized  officer  shall 
give  the  holder  written  notice  of  the 
grounds  for  such  action  and  reasonable 
time  to  cure  any  noncompliance. 

(f)  Immediate  temporary  suspension 
of  a  special  use  authorization,  in  whole 
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or  in  part,  may  be  required  when  the 
authorized  officer  determines  it  to  be 
necessary  to  protect  the  public  health  or 
safety  or  the  environment.  In  any  such 
case,  the  superior  of  the  authorized 
officer  will,  within  10  days  of  request  of 
the  holder,  arrange  for  an  on-the-ground 
review  of  the  adverse  conditions  with 
the  holder.  Following  this  review  the 
superior  will  take  action  to  affirm, 
modify  or  cancel  the  temporary 
suspension  as  soon  as  possible. 

(g)  Except  for  suspension  or 
termination  of  easements  issued 
pursuant  to  §  251.53  (e)  and  (1)  of  this 
part  all  appeals  from  any  decision  of  an 
authorized  officer  under  this  section 
shall  be  taken  under  §  211.19  of  this 
Chapter. 

(h)  The  authorized  officer  may  take 
actions  to  suspend,  revoke,  or  terminate 
easements  issued  pursuant  to  §  251.53 
(e)  and  (1)  of  this  part  under  the  Rules  of 
Practice  Governing  Formal  Adjudicatory 
Administrative  Proceedings  Instituted 
by  the  Secretary  under  7  CFR  1.130- 
1.151.  No  administrative  proceeding 
shall  be  required  if  the  easement,  by  its 
terms,  provides  that  it  terminates  on  the 
occurrence  of  a  fixed  or  agreed-upon 
condition,  event,  or  time. 

(i)  The  Chief  may  terminate  any 
easement  granted  under  the  provisions 
of  the  Act  of  October  13, 1964,  78  Stat. 
1089  (16  U.S.C.  534):  (i)  by  consent  of  the 
owner  of  the  easement,  (ii)  by 
condemnation,  or  (iii)  upon 
abandonment  after  nonuse  by  the  owner 
of  the  easement  for  a  period  of  5  years. 
Before  any  easement  is  terminated  for 
nonuse  or  abandonment,  the  owner  of 
the  easement  must  be  given  notice  and, 
upon  his  request  made  within  60  days 
after  receipt  of  the  notice,  a  hearing  in 
accordance  with  the  provisions  of 

§  211.19  of  this  Chapter. 

(j)  Upon  termination  of  a  special  use 
authorization,  the  holder  shall  remove 
within  a  reasonable  time  the  structures 
and  improvements  and  shall  restore  the 
site  to  a  condition  satisfactory  to  the 
authorized  officer,  unless  otherwise 
waived  in  writing  or  in  the 
authorization.  If  the  holder  fails  to 
remove  the  structures  or  improvements 
within  a  reasonable  period,  as 
determined  by  the  authorized  officer, 
they  shall  become  the  property  of  the 
United  States,  but  that  will  not  relieve 
the  holder’s  liability  for  the  removal  and 
site  restoration  costs. 

§251.61  Modifications. 

(a)  A  holder  shall  file  a  new  or 
amended  application  for  a  special  use 
authorization  to  cover  new,  changed,  or 
additional  use(s)  or  area. 

(1)  In  approving  or  denying  changes  or 
modifications,  the  authorized  officer 


shall  consider  among  other  things,  the 
findings  or  recommendations  of  other 
involved  agencies  and  whether  the 
terms  and  conditions  of  the  existing 
authorization  may  be  continued  or 
revised,  or  a  new  authorization  issued. 

(2)  Changes  during  construction,  or  at 
any  other  time,  from  the  approved  plans 
or  the  location  shown  in  the  application 
or  authorization  shall  be  allowed  only 
with  the  prior  approval  of  the  authorized 
officer. 

(b)  A  holder  may  be  required  to 
furnish  as-built  plans,  map(s),  or 
survey(s)  upon  completion  of 
construction. 

(c)  A  holder  shall  obtain  approval  of 
the  authorized  officer  prior  to 
maintenance  or  other  activities  that  will 
impact  the  environment,  other  users,  or 
the  public. 

§  251.62  Acceptance. 

An  easement,  lease,  or  term  permit 
shall  become  effective  when  it  is  signed 
by  both  the  applicant  and  the  authorized 
officer.  An  easement,  lease,  or  term 
permit  must  be  signed  by  the  applicant 
and  returned  to  the  authorized  officer 
within  60  days  of  its  receipt  by  the 
applicant,  unless  extended  by  the 
authorized  officer. 

§  251.63  Reciprocity. 

If  it  is  determined  that  a  right-of-way 
shall  be  needed  by  the  United  States 
across  nonfederal  lands  directly  or 
indirectly  owned  or  controlled  by  an 
applicant  for  a  right-of-way  across 
Federal  lands,  the  authorized  officer 
Tnay  condition  a  special  use 
authorization  to  require  the  holder  to 
grant  the  United  States  the  needed  right- 
of-way. 

§  251.64  Renewals. 

(a)  When  a  special  use  authorization 
provides  for  renewal,  the  authorized 
officer  shall  renew  it  where  such 
renewal  is  authorized  by  law,  if  the 
project  or  facility  is  still  being  used  for 
the  purpose(s)  previously  authorized 
and  is  being  operated  and  maintained  in 
accordance  with  all  the  provisions  of  the 
authorization.  In  making  such  renewal, 
the  authorized  officer  may  modify  the 
terms,  conditions,  and  special 
stipulations  to  reflect  any  new 
requirements  imposed  by  current 
Federal  and  State  land  use  plans,  laws, 
regulations  or  other  management 
decisions. 

(b)  When  a  special  use  authorization 
does  not  provide  for  renewal,  it  is 
discretionary  with  the  authorized 
officer,  upon  request  from  the  holder 
and  prior  to  its  expiration,  whether  or 
not  the  authorization  shall  be  renewed. 
A  renewal  pursuant  to  this  section  shall 


comply  with  the  same  provisions 
contained  in  paragraph  (a)  of  this 
section. 

Bob  Bergland, 

Secretary. 

June  3, 1980. 

[FR  Doc.  00-17204  Filed  6-5-00:  8:45  am| 
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251 . 38324 

920 . 38056 

37  CFR 

Proposed  Rules: 

Ch.  1 . 37972 

38  CFR 

36 . 38056 

39  CFR 

111 . 37426-37427 

40  CFR 

52 . 37188,  37192,  37428- 

37430, 37689, 37821 

62 . 37431 

80 . 37197 

418 . 37198 

423 . 37432 

426 . . . 37198 

432 .  ... . 37198 

Proposed  Rules 

51  . 37466 

52  . 37224,  37699 

80 . 37225 

162 . 38087 

180 . 37700 

41  CFR 

Ch.  101 . 37199,  37432 

3-4 . 37693 

101-11 . 37433 

101-17 . 37199 

101-18 . 37199 

101-19 . . 37199 

101-45 . 37693 


42  CFR 


43  CFR 

Public  Land  Orders: 


5726  . 37438 

5727  . 37439 

5728  . 37837 

44  CFR 

64  . 37207 

65  . ...37442,  37694 

67 . 37208-37209 

205 . ...37440 

Proposed  Rules: 

67  . 37226,  37227,  37861 

45  CFR 

74 . 37666 

100c . 37442 

Proposed  Rules: 

63 . 37700 

1050 . 37867 

46  CFR 

283 . I . 37442 

527 . 37694 

536 . 38057 

Proposed  Rules: 

Ch.  II . 37972 

Ch.  IV . 37703 

47  CFR 

73  . 37210,  37838,  38057 

74  . 37839 

Proposed  Rules: 

2 . 37237 

22 . 37237 

68  . 37704 

73 . 37238-37246,  37468 

37868-37869 
90 . 37237 

49  CFR 

450  . 37212 

451  . 37212 

452  . 37212 

453  . 37212 

800 . 37842 

1033 . 37219,  37220,  37843- 

37845, 38057-38059 

1041 . 37218 

Proposed  Rules: 

575 . 3/870 

50  CFR 

20 . 37847 

230 . 37451 

255 . 37852 

611 . 37695 

Proposed  Rules: 

Ch.  II . 37972 

Ch.  VI . 37972 

661 . 37870 


59 . 37433 

Proposed  Rules: 

405 . 37858 

441 . 37858 

447 . 37466 


30  CFR 

250 . 


37816-37817 


37858 

37858 

37466 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program. 
FR  32914,  August  6,  1976.) 

(See  OFR  NOTICE 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/ FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 


the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washington,  D.C.  20408 


List  of  Public  Laws  Last  Listing  June  4, 1980 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  [referred  to  as  “slip  laws”)  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office.  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  3807  /  Pub.  L.  96-258  To  amend  subtitle  IV  of  title  49,  United 
States  Code,  to  codify  recent  law  and  improve  the  Code 
without  substantive  change.  (Jun.  3,  1980;  94  Stat.  425) 
Price  $1. 

S.  662  /  Pub.  L.  96-259  To  provide  for  increased  participation  by  the 
United  States  in  the  Inter-American  Development  Bank,  the 
Asian  Development  Bank,  and  the  African  Development 
Fund.  (Jun.  3,  1980;  94  Stat.  429)  Price  $1. 

H.R.  4088  /  Pub.  L.  96-260  To  authorize  the  Secretary  of 

Commerce  to  sell  two  obsolete  vessels  to  Coast  Line 
Company  and  for  other  purposes.  (Jun.  3,  1980;  94  Stat 
435)  Price  $1. 

H.J.  Res.  554  /  Pub.  L.  96-261  Making  an  appropriation  for  the 
Federal  Trade  Commission  for  the  fiscal  year  ending 
September  30,  1980.  (Jun.  4,  1980;  94  Stat.  436)  Price  Si. 

REMINDERS 


29837  5-6-80  /  FM  Broadcast  Station  in  Paxton,  111.;  Changes 

made  in  table  of  assignments 

Rules  Going  Into  Effect  Saturday  June  7, 1980 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 

Fair  Housing  and  Equal  Opportunity — Office  of  the 
Assistant  Secretary — 

31880  5-14-80  /  Fair  Horsing  Assistance  Program;  Eligibility 

criteria  and  funding  standards 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
the  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

FEDERAL  COMMUNICATION  COMMISSION 

29840  5-6-80  /  FM  Broadcast  Station  in  Commerce,  Tex.; 

Changes  made  in  table  of  assignments 

29838  5-6-80  /  FM  Broadcast  Station  in  Boyce,  La.;  Changes 

made  in  table  of  assignments 

29838  5-6-80  /  FM  Broadcast  Station  in  Grand  Rapids  and 

•  Hibbing,  Minn.;  Changes  made  in  table  of  assignment 


Just  Released 


CODE  OF  FEDERAL  REGULATIONS 

(Revised  as  of  April  1, 1980) 

Quantity  Volume 

Price  Amount 

Title  20— Employees’  Benefits 
(Parts  1  to  399) 

$5.50  $ 

.  _  Title  21— Food  and  Drugs 

(Parts  200  to  299) 

4.50 

_  Title  21— Food  and  Drugs 

(Parts  600  to  799) 

5.00 

Title  21— Food  and  Drugs 
(Parts  800  to  1299) 

5.50 

Total  Order  $ 

[-4  Cumulative  checklist  ofCFR  issuances  for  1980  appears  in  the  back  of  the 
first  issue  of  the  Federal  Register  each  month  in  the  Reader  Aids  section.  In 
addition,  a  checklist  of  current  CFR  volumes,  comprising  a  complete  CFR 
set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected A] 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  find  $ . . .  (check  or  money  order)  or  charge  to  my  Deposit  Account  No. 

Please  send  me . copies  of: 


PLEASE  FILL  IN  MAILING  LABEL 
BELOW 


Name _ 

Street  address 


City  and  Sate  .... 


_ ZIP  Code _ 


FOR  USE  OF  SUPT.  DOCS. 

_ Enclosed - 

.  To  be  mailed 
_ later _ 

_ _ Subscription _ _ 

Refund _ _ _ 

Postage _ _ _ 

Foreign  handling - 


FOR  PROMPT  SHIPMENT.  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  ZIP  CODE 


SUPERINTENDENT  OF  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON,  D.C.  20102 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Name _ 

Street  address 


Cky  and  State 


ZIP  Code 


%>/ 


